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BRINGING IT HOME TO US 


ACK in the early days of the war people bought War Bonds 
in a rather impersonal way. 
They seemed to sort of feel—‘We are in this mess, but we 
are big and strong and now that we are in it, it won’t last long.” 
War Bonds? 
When they get around to me, I'll probably buy a couple. 


Now the truth is coming right home to us—this war is a 
tough, grim personal thing—it is your war and my war. 

Along came the Fifth Drive and the Association charged us 
with the duty of picking members to sell bonds. 

We were in the back office poring over the list of members. 
The discussions were entirely impersonal. The ultimate ques- 
tion was: —“Will he work?” 

We came to the Broadway Arcade Building. There are not 
many lawyers there—it is not a very fertile field. 

“How about Louie Pink?” 

“Well, let’s see—we have known Louie for years in a pro- 
fessional way—we have fought him in court, he fights hard, but 
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we always get along with him and he is a nice fellow.” 

“He is so busy we doubt if he will take it, or if he does 
whether he will put the time in on it, but we don’t know who 
else to try over there.” 

We called him up, bracing ourself against the usual excuses. 
Right away he said—“I’ll be glad to take this building, I don’t 
know what I can do, but I’ll try.” 

He sold an amount that surprised us. 

We met him on the street with a hearty, “Hello, Louie— 
say, we want to tell you how much we appreciate what you did, 
it was fine and we might as well be frank with you. You are 
so busy and are in so many things, we doubted if you would 
take the job at all.” 

“Well, I’ll tell you,” he said, “I have only one son, and he is 
in this war. I think he is an awfully nice boy. He was in his 
second year at Stanford Law School. He is in France now—he 
means a lot to me and I just figured this is about all I can do 
for him and other boys like him.” 

We did not know he had a boy. 

After the next drive he came into the office with his report— 
four times more than before. 

He just handed it in and said nothing. 

In the midst of being surprised and thanking him, we no- 
ticed he was very quiet. 

“Gosh, Louie, that’s fine—say, how about that boy of yours 
—have you heard from him lately?” 

“Yes—, I just heard he was killed at the Siegfried Line.” 
—Jor Crier. Jr. 





A WORD FROM THE RETIRING PRESIDENT 
In Appreciation 


I want to take this opportunity to express my appreciation 
of the loyalty and support given by the members of the Asso- 
ciation during the year which comes to a close on February 
sixteenth. Members of the bar have maintained membership in 
the Association in sufficient numbers to enable the Board of 
Trustees to carry on even under war-time conditions. The 
report of the Board on the work of the Association for the 
last year will disclose its activities. 
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I greatly appreciate the response of members to my request 
for service on committees. I realize the extra demand such 
service makes upon one’s available time. Without exception mem- 
bers have responded to such calls promptly and graciously unless 
prevented by understandable personal reasons. 

I am grateful, indeed, to the members of the Board of Trus- 
tees for their unfailing co-operation and wise counsel. They 
have labored untiringly in the service of the Association. 

The Los Angeles Bar Association is now one of the largest 
voluntary bar associations in the United States. It can not 
escape the responsibility of leadership which it is capable of 
giving in this fateful period of our country’s history. The 
Association is fortunate, indeed, to have as its leader in the 
year ahead, a lawyer of the ability, courage, and forward view 


of Alexander Macdonald. y ye 00, 


A WORD FROM THE PRESIDENT 


Our nation is well into its fourth year of the most cruel’ and 
devastating war the world has ever known. No one can pre- 
dict when the European, much less the Japanese, conflict will 
end. In the meantime, those of us whose sole contribution to 
the war effort is on the home front must carry on with the 
same vigor as those in uniform, to the end that our boys can 
come home to the same kind of a country as the one they left. 

We lawyers must do our part. We must continue our efforts 
to improve the Bar and the administration of justice. Equally 
important, if not more so, is our obligation to enlighten public 
opinion on the legal implications that so frequently attend im- 
portant public questions, particularly those which, directly or 
indirectly, involve a threat to the Bill of Rights. 

These duties can best be performed through the organized 
Bar. With ever increasing momentum the Los Angeles Bar 
Association has devoted itself to these tasks. During the coming 
year the Board of Trustees proposes to do everything it can to 
bring about an increase in the already effective contributions of 
our association to the Bar and the community. 
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NEW OFFICERS AND TRUSTEES 


The new officers of the Association, elected January 15, 1945, 
are the following: 


ALEXANDER MACDONALD... . .. President 
ALEx W. Davis . . . Senior Vice-President 
Paut NoursE .. . . . Junior Vice-President 


The following named persons were elected trustees from the 
active members: Bernard Brennan, Ray L. Chesebro, Ewell 
D. Moore, and Vincent Morgan; and the following named per- 
sons were elected trustees from affiliated members: Joseph A. 
Ball, of Long Beach, and John W. Holmes, of Pasadena. 





WOMEN’S JUNIOR COMMITTEE 

Mr. Wm. U. Handy, Chief Litigation Attorney of the Office 
of Price Administration was the speaker at the February 7th 
dinner meeting of the Women’s Junior Committee of the Los 
Angeles Bar Association. Mr. Handy spoke on the “Litigation 
Aspects of the Fight Against Inflation.” 

Women newly admitted to the State Bar of California were 
invited to the meeting, which was held in the Redwood Room 
of the Savoy Hotel.—A. M. 





BY THE BOARD: 


Delays in Procuring Certified Instruments: The Chairman 
of the Section on Probate, Real Property and Trusts, pre- 
sented to the Board a resolution adopted by that Section, 
concerning delays experienced by attorneys in procuring 
copies of decrees and other instruments from the Probate 
Division of the Clerk’s Office, due to lack of personnel, and 
recommending that representations be made to the Board 
of Supervisors for an increase of personnel. The Board 
voted that the resolution be presented to the County Clerk, 
with a request that every effort be made to expedite the 
furnishing of certified copies. Trustee Triplett was appointed 
a committee of one to confer with the Clerk on the matter. 

x * * 


Primary Law: The Board appointed a committee of 
three trustees to prepare a resolution to be submitted to the 
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State Central Committee of the Republican and Democratic 
parties, requesting their support of legislation with respect 
to changes in the direct primary law. The committee pre- 
sented, and the Board adopted, the following resolution: . 
RESOLVED by the Board of Trustees of the Los Angeles 
Bar Association that the California State Central Committees of 
the Republican and Democratic parties be urged to lend their 
assistance in the furtherance of legislation which would provide 
an alternative method of selecting candidates for partisan office 
through the medium of State and/or County Conventions called 
for such purpose, and which would, in addition provide for a 
method of designating on the ballots those candidates so selected 
by such State or County Conventions, to the end that each and 
every political party represented on the ballots of all elections for 
partisan office shall stand responsible to the people of this State 
for the qualifications and conduct of the candidates such parties 
shall thereafter sponsor through such method of selection. 


* Ok Ox 


Administrative Law: A subcommittee of the Association’s 
Committee on Administrative Law presented a report to 
the Board with recommendations on the tentative draft of 
statutes and constitutional amendments proposed by the Ju- 
dicial Council as a result of its survey of the subject. The 
Board voted that, in the interest of expediency, a copy of 
tthe report be sent the Judicial Council. The Board re- 
served the privilege of making further recommendations, and 
appointed a committee of three members of the Board, 
Messrs. Alexander Macdonald, Paul Nourse and Fred Aberle, 
to give the matter further study. 


* * * 


Claims Against United States: The Board voted to 
forward to American Bar Association its resolution urging 
the ABA to take appropriate action to secure an amendment 
to existing law, so as to give the U. S. District Court 
concurrent jurisdiction with the Court of Claims in suits 
against the United States for damages. At present such 
claims for more than $10,000 must be heard in the Court 
of Claims. In view of the eventual termination of many 
war contracts in California, most of which will be in excess 
of $10,000, claimants and litigants would be put to great 
expense unless the change urged is made. 
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Professional Coordinating Council: The Professional 
Coordinating Council was recently formed, composed of 
professional groups. The Articles of Association, presented 
to the Board by President McClean, were approved, and it 
was voted that the Los Angeles Bar Association become a 
member of the organization. The purposes of the Pro- 
fessional Coordinating Council as set forth in the Articles 
of Association are: 

To promote intercourse between professional groups for 
better understanding of the problems of each group; 

To remove and avoid conflict of interest and professional 
prejudice between groups; and 

To collate and furnish information to members of par- 
ticipating professional groups which will enable the Council 
to accomplish the purposes of the organization. 

The Board appointed Harry J. McClean, Alexander Mac- 
donald and Alex W. Davis to represent the Los Angeles Bar 
Association in the Council. 

* * * 

Women’s Junior Committee Officers: The Women’s 
Junior Committee reported its election of officers as follows: 

Arline Martin, President; 

Marcia Davenport, First Vice-President ; 

Ruth Ward, Second Vice-President ; 

Katherine Hall, Secretary-Treasurer. 


The Board confirmed the election, as provided by the 


Association’s by-laws. 
* * * 


McCarren-Sumner Bill: A resolution was adopted ap- 
proving the McCarren-Sumner Bill designed to improve ad- 
ministrative law procedure, and ordered copies of the reso- 
lution sent to each member of the U. S. Senate and House 


Judiciary Committees, and to members of Congress from 
California. —E. D. M. 


*x* * * 
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WE START IT, YOU FINISH IT 


JoserH Smit, Esg., Chairman 
Committee on Law Library Building 
1124 Rowan Building 

Los Angeles 13, California 

Dear Joe: 

Having read the two articles in the last two issues of the 
Bar BULLETIN relating to new quarters for the Law Library, 
I am moved to write you this letter. 

I think that we lawyers should give the Board of Law 
Library Trustees the benefit of our ideas on the new quarters, 
inasmuch as we are going to be using the new quarters for 
years and years to come. It’s important to us, and accordingly 
I’ve given serious consideration to the points made in the two 
articles. In what follows I am expressing my convictions, not 
just my feelings. 

It seems to me that 





COMMENT AND CRITICISM 


Missed: The death of Frederick Von Schrader, a veteran 
of the City Attorney’s Office, came as a shock to his many 
friends among the bench and bar. Admitted to practice in 
Missouri in 1907, he came to California in 1909. He had 
been connected with the City Attorney’s Office since 1927, 
where he specialized in appellate court work. “Von’s” affable 
and helpful disposition endeared him to many friends who 


will sadly miss him. eed 


Bar Memberships: In spite of the stress of war condi- 
tions Los Angeles Bar memberships increased 261 during 
1944. The majority were reinstatements by former members 
who had, for one reason or another, permitted their mem- 
bership to lapse. But 96 others joined the Association for 
the first time. This creditable showing was not due to any 
particular “drive” for new members. Sustaining member- 
ships ($25.00, including the regular dues of $12.00 per year) 


tose to 210. a ie 


“Larry” Beilenson: Word comes from China that Lt.- 
Col. Laurence W. Beilenson, well known member of the 
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Los Angeles Bar, and who entered the army early in 1942, 
is now fighting in China. He is a member of Y-Force, the 
American Military Mission which trained and equipped 
the Chinese Expeditionary Force for the Burma campaign, 
and the reopening of the Burma Road.—E. D. M. 





CALIFORNIA LOSES MORE LAW 


BUSINESS TO WASHINGTON 
By Charles H. Carr, of the Los Angeles Bar 


ITH California near the top of the list of states in volume 

of war contracts, and with contracts amounting to billions 
of dollars involving thousands of contractors and subcontractors, 
and with the termination of each contract prior to, or after, the 
war raising the possibility of litigation, a suit based on a claim 
arising from a war contract will be a rare and unusual proceeding 
in our Federal District Courts. However, it is not unlikely that 
an unprecedented number of such cases will reach the docket of 
the Court of Claims. This transfer of law suits from California 
to Washington results in inconvenience to clients, as well as in- 
creased costs. 

This results from an act of Congress limiting the jurisdiction 
of the District Courts to claims not exceeding $10,000, jurisdic- 
tion of all claims above that amount being in the Court of Claims. 

The Tucker Act of March 3, 1887, as originally enacted, con- 
ferred jurisdiction upon district courts of the United States con- 
current with that of the Court of Claims in suits against the 
United States upon claims not exceeding $10,000, founded upon 
the Constitution, any law of Congress, any regulation of an execu- 
tive department, upon any contract, express or implied, with the 
Government of the United States, or for damages, liquidated or 
unliquidated, in cases not sounding in tort, in respect to which 
claims the party would be entitled to redress against the United 
States. The provisions of the Tucker Act conferring this juris- 
diction upon the district courts do not extend to any action 
which could not be maintained in the Court of Claims. U. S. v. 
Sherwood, 61 S. Ct. 767, 312 U. S. 584, 85 L. Ed. 1058. _ The 
maximum jurisdiction of the District Courts in such suits against 
the United States is still $10,000, except in the case of a suit 
commenced after the passage of the Revenue Act of 1921 for 
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the recovery of any internal revenue tax alleged to have been 
erroneously or illegally assessed or collected. As to such suits the 
district courts have been given jurisdiction, even if the claim ex- 
ceeds $10,000, in cases where the Collector of Internal Revenue 
by whom the internal revenue tax was collected is dead or out of 
office. The jurisdictional provisions of the Tucker Act, as they 
now stand, are conveniently found in 26 U. S. C. A., 41 (20) or 
Section, 24, Paragraph 20 of the Judicial Code of the United 
States. 

The courts have held that the purpose of the amendment 
giving Federal District Courts concurrent jurisdiction of suits 
involving more than $10,000 for the recovery of internal revenue 
taxes is to permit the taxpayer to bring suit in the district 
wherein he lives. Bates Mfg. Co. v. U. S., 58 S. Ct. 694, 303 U. 
S. 567; C. T. C. Inv. Co. v. U. S. (1939 C. C. A. 7), 108 Fed. 
(2d) 383. The statute should be liberally construed so as to 
carry out this beneficent purpose of Congress. U. S. v. Pied- 
mont Mfg. Co. (1937 C. C. A. 4), 89 Fed. (2d) 296, affirming 
D. C. 15 Fed. Supp. 651. 

It is well known that the United States is now a party to 
many war contracts involving large sums of money which are 
to be performed in California. It is not improbable that con- 
siderable litigation founded upon these contracts will arise 
at the time of their termination. Members of the Bar of this 
state have a special interest in having the Tucker Act further 
amended to permit the local district courts to handle litigation 
of this class in cases where the amount involved exceeds $10,000, 
not only because of the probable amounts of money to be dealt 
with, but also because California is situated a great distance 
from Washington, wherein the Court of Claims sits. ° 

The same reasons exist for amending the Tucker Act in this 
respect as impelled Congress to enlarge the jurisdiction of the 


district courts in cases involving an erroneous collection of 


internal revenue taxes. The convenience of contractors, their 
attorneys, and probably of the Government itself, will be well 
served by having any litigation that may arise in connection with 
war contracts conducted where the contractor resides, maintains 
his records and performed the work required. The proposal of 
an amendment of the Tucker Act to cover these contingencies 
is worthy of a reference to Congress. 
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COORDINATION WITH THE STATE BAR 
SUMMARY OF COMMITTEE REPORT 


HE Los Angeles Bar Association Committee on Coordina- 

tion with the State Bar, in its report to the Trustees, makes 
a number of recommendations on ways and means to bring 
about maximum cooperation between the two organizations. 


It recommends that reports of committees of the Los An- 
geles Bar Association be sent to the State Bar Board of Govern- 
ors until resumption of the normal activities of the Conference 
of State Bar Delegates, after which all such reports be sent to 
the Conference for consideration, after approval by the Trustees. 
The purpose is to avoid duplication of effort; also, that the 
Board of Governors be requested to keep local associations ad- 
vised of matters under consideration by the State Bar com- 
mittees and to seek their views and aid with reference thereto; 
that many of the bar problems be studied simultaneously by state 
and local bar committees, and that the views of such local com- 
mittees be transmitted to the state body so that the State Bar 
committees may have them at hand in preparing final reports 
to the Board of Governors. 

The Committee further recommended that the Board of 
Governors be requested to forward copies of the reports of its 
standing committees to the Los Anegles Bar Association. In 
normal times such reports would, generally, be sent to the 
conference delegates, through the trustees of the local association. 
It believes the Board of Governors should, in sending such 
reports to the local association, state what action it had taken 
with respect thereto. 


With reference to the reestablishment of service men after 
their return to their former practice, the report says that the 
State Bar is extremely desirous of securing the ultimate in 
cooperation from the local association, and calls attention to 
the fact that this cooperation is presently being given by the 
Los Angeles Bar Association and that it will continue to do so. 

Concerning representation in the Conference of Delegates, 
the report says: 

“Much dissatisfaction has for a long time resulted from 


the failure of the State Bar to adopt a satisfactory method of 
determining the number of delegates which each bar asso- 
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ciation is entitled to send to the Conference of State Bar 
Delegates. The matter has been so loosely handled that 
some associations have had more delegates in the Con- 
ference than they should have had. We believe that a 
vigorous effort should be made to obtain an amendment to 
the Rules in this respect. The Board of Governors should 
be forcefully requested to define ‘recognized bar associations’ 
and to require each association sending delegates to the 
Conference to certify the exact number of dues-paying 
members on a particular date, and to require each asso- 
ciation to certify the names of its officers.” 


The Committee believes that all proposed legislation having 


state-wide application should be channeled through the legisla- 
tive program of the State Bar, but that if the local association 
proposes legislation of state-wide application, which the State 
Bar rejects, the Trustees should be free actively to seek the 
enactment of such legislation. 


The Committee report was made by Paul Vallee, Chairman, 


Dave F. Smith, B. J. Bradner and Ewell D. Moore.—E. D. M. 





TRUST SERVICE 


CONSULT Us for any type 
of Trust Service for which 
your clients may have need 
® 
TRUST DEPARTMENT 


CITIZENS NATIONAL 
TRUST & SAVINGS BANK OF LOS ANGELES 


Established 1890 
Head Office: Spring Street at Fifth, Los Angeles 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 
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BANKRUPTCY LAW—ITS HISTORY AND 


EFFECT UPON OUR COMMERCIAL LIFE 
By Hubert F. Laugharn, 


Referee in Bankruptcy, United States District Court, 
Southern District of California 


N order better to appreciate the underlying theories of the law 
of bankruptcy, a study of its long history is helpful. Its de- 
velopment has been by the trial and error method and at the joint 
demands of those engaged in commerce and of those who con- 
cerned themselves with the rights of free men. 


More than three thousand years ago the Israelites every seven 
years had their sabbatical year of release, and the fifteenth chapter 
of Deuteronomy has been referred to as the first bankruptcy law: 


“At the end of every seven years thou shalt make a re- 
lease . . . Of a foreigner thou mayest exact it again; 


” 


The pronouncement therein apparently rested upon moral grounds 
only. The enforcing regulation of the statute against the creditor 





From some of our recent trust literature: 


“The first and most important thing 
to remember, therefore, is: Have your 
will prepared by your attorney. He is 
best qualified by training and experi- 
ence to properly draw that important 
document.” 


“Ifyou haven’treviewed your willwith 
your attorney lately, do so now. His 
familiarity with changing laws will 
help youtokeep your will up-to-date.” 


CALIFORNIA TRUST COMPANY 
ALWAYS RECOMMENDS THAT 
AN ATTORNEY DRAW A WILL! 


“Your will is probably the most im- 
portant document you will ever sign. 
If it is to be effective in carrying out 
your wishes, it should be carefully 
drawn by your attorney.” 


California Trust Company 


TRUST SERVICE EXCLUSIVELY * 629 S. 
SPRING STREET 14 * MICHIGAN 0111 
MEMBER FEDERAL RESERVE SYSTEM AND F.D.I.C. 
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who was hesitant in granting the release was that the debtor 
might “cry out unto the Lord” and declare that the non-release 
was a sin. It was abused by the debtor who looked forward to 
the seventh year; on the other hand, the creditor, as the fateful 
year approached cut off credit entirely. This, of course, was not 
a true bankruptcy law. 


Coming down to Roman times, the position of the debtor 
unable to pay his obligations was most pitiful. The first Roman 
law was contained in the Twelve Tables—“De Debitore In 
Partes Secando”—literally “of cutting a debtor in pieces.” At 
the time of Julius Caesar, the law became known as the “Cessio 
Bonorum” and provided for a transfer of property similar to 
our present assignment for the benefit of creditors. By recourse 
to this law the insolvent debtor, upon turning over all of his 
property was not liable to capital punishment, imprisonment, or 
slavery, which had been his prior fate. There was, of course, 
no release or cancellation of the unpaid portion of the indebted- 
ness. Its operation could not be invoked by the creditors and 
it was purely a voluntary proceeding on the debtor’s part and 
not a true bankruptcy law. It did, however, give equal distribu- 
tion to all creditors and the creditors had the right of full ex- 
amination to ascertain whether or not they had received all 
recoverable property. It was merely a right of joint execution 
by the creditors with the alleviation of the harsh penalties to the 
insolvent if he completely turned over all of his property. 


Our American Bankruptcy Law finds its true origin in the 
English Bankruptcy Acts, and in turn the development of the 
law of bankruptcy in England spans many years. England’s 
growing commerce both at home and abroad brought to light 
the inadequacy of the English Common Law for the protection 
of trade. Under the Common Law, the creditors individually 
had a strong position supported by the Common Law maxim, 
“The law favors the diligent creditor.” But those engaged in 
trade demanded pro rata distribution of the assets to all creditors 
of the insolvent and not just to the first creditor who attached. 


The first English Act was quasi-criminal in character, start- 
ing with the statute of Henry VIII, which was in effect and 
fact a criminal statute directed against fraudulent traders. It 
authorized the lord chancellor or any other member of the king’s 
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privy council to order the seizure and pro rata distribution of a 
bankrupt’s assets. There was no release given to the bankrupt 
after the surrender. The law allowed involuntary, creditor pro- 
ceedings against traders and merchants. Plainly it was merely 
a right of joint execution in favor of creditors. It was not until 
the reign of Queen Anne in 1705 that discharges were granted 
to the bankrupt. Assent by a certain percentage of creditors and 
a fixed percentage of recoverable assets were requisite to the 
granting of the discharge. It was not until 1849 that the debtor 
was permitted to become a voluntary bankrupt. This right, 
coupled with the right of discharge changes the whole theory 
of bankruptcy. And, as has been said by some text writers, 
while it is a sword in the hands of the creditor, it has become a 
shield for the forlorn and harassed insolvent. 


During the reign of Queen Victoria, the various former 
statutes were codified and the law made applicable to non-traders. 


Turning now to the development of the law in the American 
Colonies, we find that the rights of the creditors closely followed 
those given by the English Common Law. The diligent creditor 
could deprive the debtor of his property and likewise cause his 
imprisonment. 

A most chaotic condition existed in the United States in the 
years 1787, 1788 and 1789 in the commercial life of the new 
states, and a revolution threatened much more critical and alarm- 
ing than that through which the country just passed. Trade 
and commerce were at their lowest ebb in 1786. A war debt of 
forty-two million dollars faced the federal government and the 
private debt in all of the states was enormous. Lawyers at- 
tempting to collect claims were treated with violence. In Massa- 
chusetts angry mobs appeared before the legislature and insisted 
upon the abolishment of all debts. Debts at this time were the 
common cause of confinement of more men than any infraction 
of the law. Newgate Prison near Granby, Connecticut, an old 
worked-out copper mine, which was accessible only by a ladder 
let down into a shaft, held many prisoners, whose fate was 
deplorable. The whipping post and the branding iron were 
commonly used against the imprisoned debtors. 


In the first instance, the state legislatures, through the mili- 
tant insistence of debtors, worked for the adoption of schemes for 
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relief of debtors. Imprisonment for debt was abolished. Some 
states required creditors to accept land in lieu of specie at a 
valuation fixed by a board of arbitration. Others had emergency, 
legal moratorium statutes. In fact, each state went to great! 
pains to out-do its neighbor in protecting the insolvent within 
its borders. This went on to such an extent that Chief Justice 
Marshall said of this period that the power of changing the 
relative situation of debtor.and creditor and the interfering with 
contracts, had been used to such an excess by the state legisla- 
tures as to break in upon the ordinary intercourse of society 
and destroy all confidence. 


The Constitutional Convention of 1787 therefore readily ex- 
tended to Congress the express grant of power “To establish 
uniform laws on the subject of Bankruptcies throughout 
the United States.” However, the states were jealous of their 
power and Congress was hesitant to undertake the adoption of 
a federal bankruptcy law. It was more than ten years after 
President Washington took his oath of office that the first bank- 
ruptcy law was adopted. 


The law itself limited its life to five years, it was confined 
to merchants and traders, there was provision for a discharge 
with the consent of two-thirds of the creditors, and there was 
no provision for voluntary petitions in bankruptcy. 


Unfortunately, this bankruptcy act was a party issue and 
from the time of its adoption, its repeal was insisted upon by the 
party of Thomas Jefferson. The Federalists, however, resisted 
the repeal successfully as long as they were in power. However, 
as soon as they lost control, the incoming party repealed the bill 
on December 19, 1803. The first bankruptcy act thus lasted 
only a little over three years. 


The panic of 1837 brought acute distress and demands were 
renewed for another federal bankruptcy law. President Tyler 
recommended in a special message July 1, 1841, the passage 
of a bankruptcy law and the next month the act was passed. 
This act for the first time granted a discharge in voluntary bank- 
ruptcy and all natural persons with very few exceptions were 
permitted to take advantage thereof. However as to involuntary 
bankruptcy, only merchants, bankers, factors, brokers, and under- 
writers, whose indebtedness amounted to over $2,000, were sub- 
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ject to involuntary proceedings. The acts of bankruptcy were 
all based on fraud. 


It was a complete and workable act, and provided for the 
administration and liquidation of the debtor’s property, examina- 
tion of the bankrupt, pro rata distribution, etc. It did, how- 
ever, have certain defects in that it required the creditors to 
travel some times over long distances in order to participate 
in the proceeding which was had only before the United States 
District Court. Some of the reported cases show that while 
the creditor and the bankrupt lived just across the street, they 
had to travel days to personally appear before the Federal 
Court beforé whom the bankruptcy proceedings was pending. 


Daniel Webster strongly supported the Bankruptcy Act of 
1841 when it became the subject of both party politics and States 
Rights controversies. 

In a short period of eighteen months over 28,000 debtors 
were relieved of nearly $450,000,000 of obligations by the sur- 
render of less than $45,000,000 of property. The stigma was so 
great and the act was so abused that it was repealed by a de- 


cisive vote March 13, 1843. 


Then came the Civil War which brought a new and serious 
economic crisis. ‘Thousands had been impoverished not only by 
the war but by the panics which preceded it in 1853 and 1857. 

Thousands of commercial enterprises were ruined by the 
impossibility of collecting Southern debts after 1860. The in- 
debtedness between the southern merchants and the north was 
enormous, writers of the time estimating it between $40,000,000 
and $300,000,000. 

When the 37th Congress convened in 1867, it received more 
than 40,000 petitions for the enactment of a federal bankruptcy 
law, which it promptly enacted. Legislators, conscious of the 
creditors’ problem and others guarding the rights of the in- 
solvents, all wanted a bankruptcy law. Briefly sketching the 
contents of the law, we find it provided for voluntary petitions 
for debtors owing in excess of $300 and involuntary petitions 
by one or more creditors having claims exceeding $250. The 
law provided for ten acts of bankruptcy. As originally enacted 
the consent of a majority of creditors in number and amount or 
a dividend of 50 per cent were alternative requirements for a 
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discharge. This provision, however, was amended in 1874 re- 
ducing these requirements so that the consent of one-fourth of 
the number of creditors holding one-third of the amount of 
claims or a thirty per cent dividend were sufficient to secure a 
discharge. A search for the defects in this act reveals that the 
privilege of discharge was abused and discharges were bought 
and bargained for. 

The glaring defect of the prior acts still appeared and the 
creditor was put to great inconvenience in attending before 
the federal court. And it was this fact more than any other 
which caused its repeal, though at the time there was much, and 
no doubt warranted, criticism of the excessive fee allowances, 


It will be observed that in the prior acts no reference has been 
made to referees in bankruptcy. The theory of referees as an 
adjunct to bankruptcy administration first appeared in the 1898 
statute which provided for the appointment of referees. And in 
order to carry out the intention of bringing the bankruptcy courts 
to the people, the various district courts have power to appoint 
referees wherever necessary. The result is that for the con- 
venience of both the creditors and the bankrupts in thickly popu- 
lated communities referees are usually appointed for each county. 


Under the Act of 1867 the statutory determination of the 
solvency of the debtor, 7. ¢., his ability to meet his obligations 
as they mature in the due course of business (not the present 
test of “fair value of all property”), practically made 9 out 
of 10 commercial firms potential subjects for bankruptcy and 
was the cause of wrongfully forcing many businesses into bank- 
ruptcy during the panic of 1873. 

The facility with which creditors threw honorable and estab- 
lished firms, whose credits were temporarily frozen, into bank- 
ruptcy during this period merely because of this narrow definition 
of solvency was condemned by the commercial life of the country 
and was one of the contributing causes prompting Congress, al- 
most unanimously to repeal the act April 15, 1878. 

Following the panic of 1893 the agitation became stronger 
and stronger for a bankruptcy law. The bill which was intro- 
duced in 1897 probably received more extensive consideration 
than any other legislation of the period. With 83 amendments, 
it was finally passed and signed by President McKinley on July 
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1, 1898. This measure has been amended frequently and at 
least three concerted efforts have been made to repeal it, but it 
has stood the test of time and experience, and the wisdom 
of building the new law on those tested foundations was recog- 
nized by the 75th Congress in passing the remodeled and 
amended Act of 1938 (known as the Chandler Act). 


New sections have been added which deal with the problems 
of the farmers (Section 75), the railroads (Section 77), 
business corporations (Chapter X), municipal corporations (Sec- 
tion 80), wage earners (Chapter XIII), and compositions or 
arrangements (Chapter XI). 


During the late Twenties and early Thirties, the federal courts 
were literally flooded with equity receivership proceedings, all 
of doubtful statutory support, hazy case law definition and prac- 
tically no regulation, and many times collusive in their nature. 
Many hundreds of millions of dollars of assets were brought 
into federal courts in these proceedings at the behest of creditors. 
It is in my opinion quite complimentary to the sound bank- 


ruptcy law and practice that to solve the problem and remedy 
the defects of the equity receivership proceedings that Congress 
looked to the well-functioning bankruptcy act for relief. This 
relief was forthcoming in the form of the original Sections 77, 
77B and 80 which were added in 1933 to 1935. 


Before the amendments by Congress, it was my pleasure, 
about twelve years ago, to serve on the Committee on Bank- 
ruptcy and Receiverships of the State Bar of California. We 
undertook a study of the statistical background of the equity 
receivership cases pending in the United States District Courts 
throughout the nation. As I recall, our investigation showed 
that only seven districts had regulations, court rules, or other 
regulatory measures controlling the administration of the equity 
receivership proceedings. ‘The committee, in making its report, 
turned to the well-functioning bankruptcy administration and 
recommended that, until Congress could act and bring definite 
relief, rules of court be adopted requiring, as in bankruptcy 
proceedings, notice of sales, dividends, and particularly petitions 
for fees, etc. Many of the suggestions were adopted by the 
Judges of the District Court for the Southern District of Cali- 
fornia as rules of court, and they still remain in the present rules, 
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although there is very little, if any, recourse to equity receiver- 
ship proceedings at the present time. 

A study of the history of bankruptcy legislation leads me 
to this conclusion: As long as the Bankruptcy Act renders a 
true and honest function to the commercial life of our nation, 
it will exist. And it seems to be rendering such a service. It is 
not likely that our theories on bankruptcy or its healthy effect 
on business and credits will change in many years to come. So 
it will only be repealed if abuses arise which cannot be checked 
or controlled by statutory enactment or amendment. 


I like to take two views of the bankruptcy proceeding: First, 
that the bankruptcy court can and should recover, liquidate and 
distribute assets of a debtor to creditors as economically as any 
other agency either in or out of court; and second, that it per- 
forms a true function in rehabilitating a debtor, thus allowing 
him again to resume his fixed place in our business life. 


Some maintain that there is a present defect in our Bank- 
ruptcy Act in not conditioning or suspending the discharge of 


the bankrupt; in which particular we differ from the English 
and Canadian present acts. Should a complete discharge be given 
a bankrupt who is regulariy working at a substantial salary 
or who has prospects of liquidating all or at least a part of his 
indebtedness in the normal course of affairs in the future? 


There are many pros and cons to the subject, which I will 
not engage upon, although I will say that the consensus of 
opinion seems to be that we should amend our act to conform 
on this point to the Canadian Act to the end that the discharge 
of the bankrupt be conditioned or suspended in those cases where 
the bankrupt can, out of future earnings, pay a portion at least 
of his obligations. In theory this seems decidedly fair to all 
parties involved. Take for instance our local situation of the 
bankruptcy of the movie actor, writer or anyone for that matter 
in the high salary brackets. It is legal and proper but it just 
does not seem quite fair or equitable or moral to grant a dis- 
charge and discharge a long list of creditors when the bankrupt 
is earning and will in the future earn large compensation far 
in excess of his ordinary living expenses. 

The issue has its supporters and its opponents but I believe 
a definite trend is developing for such remedial amendment. 
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Likewise there is agitation to restrict tax claims either in 
amount or point of time, to eliminate the running of interest 
thereon after the date of bankruptcy and to provide for the dis- 
charge thereof. 


During the past several years, efforts have been made to 
change the compensation of the referees from a percentage fee 
system to a fixed salary. Since the referees find themselves the 
subject matter of this controversy, they have not officially en- 
gaged on either side, but it is my opinion that it would be a 
decided advancement in the bankruptcy field should Congress 
pass the pending referee salary bill. In these views I believe I 
am supported by the majority of the referees and federal judges 
who have expressed themselves on the subject. 


Another trend at the present time is to give to the referee 
complete jurisdiction to determine all matters, some of which 
must, under the present condition of the law wherein the 
referee does not have summary jurisdiction, be tried in other 
courts. 


If, in the years following the war, we encounter difficulties 
in reconverting present war work companies into peace time 
businesses, I look forward to moratorium emergency legislation 
to prevent wholesale liquidations where there is any chance 
at all of rehabilitation. And it would be a compliment to the 
present Bankruptcy Act to have any such legislation made a 
part of it, by addition or amendment, in the same manner as the 
provisions above referred to with respect to the relief tendered 
to farmers, corporations, wage earners, and municipal corpora- 
tions. 


In other words, I believe, and I hope I am right and not 
overly optimistic in my views, that, should dark days come upon 
our business life, the Bankruptcy Act will be looked to as a 
firm basis upon which to attach such moratorium legislation as 
may be necessary to keep the business of the nation going. 











182 LOS ANGELES BAR BULLETIN 


COMMUNITY PROPERTY 
FROM A TAX STANDPOINT* 
By Elmo H. Conley, of the Los Angeles Bar 


HEN the Committee asked me to address you on the sub- 

ject of Community Property, I was reluctant at first, be- 
cause, after working with it constantly for more than twenty 
years, I really know very little about it. It was suggested, how- 
ever, that as no one else knows very much about it either perhaps 
it would be safe to attempt it as a subject for discussion. And 
this lack of knowledge applies to the courts and legislative bodies 
as well as to lawyers in general. In fact, it has been this lack 
of knowledge which has caused so much confusion in the law, 
both as to taxes and as to other features of the system. 


For example, the fact that community property in California 
is not really a pure type of community property such as exists 
in certain other states is really due to this confusion in the courts 
and the legislature. 


The Treaty of Guadelupe Hidalgo of February 2, 1848, 


guaranteed that the Mexicans within the ceded territory should 
be maintained in the free enjoyment of their property. The Con- 
stitution of 1849 provided that laws should be passed clearly 
defining the rights of the wife in relation to her separate property 
as well as to that held in common with her husband. 


*Community Property From a Tax Standpoint was discussed by Mr. 
Elmo H. Conley at a recent meeting of the Tax Section of the Los 
Angeles Bar Association. The subject is of such importance to 
lawyers generally that it is being reprinted in full—Ed. 
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At the same time, the Common Law was adopted as the pre- 
vailing law in the State of California. 

Thus, with judges educated in the Common Law rendering 
the decisions, and no written body of Mexican law to fall back 
upon for precedent, it is not surprising that a somewhat un- 
orthodox system (to say the least) of community property grew 
up in this state. This, of course, has caused the courts (and 
the lawyers) a great amount of trouble in later years from the 
standpoint of income and estate tax questions. 


Without going too much into detail, the net result at the outset 
was a system called community property where the wife had prac- 
tically no rights and the husband had almost complete control 
of the situation. You could recognize the Common Law interpre- 
tations applied to a Spanish Mexican system at this point—for 
in England, the wife had very few property rights either. 


At about this point, the women’s organizations seem to have 
taken over, for gradually we find women acquiring more and 
more rights in the community property. In other words, the men, 
as usual, were fighting a rear-guard action. 

And then the federal income tax and federal estate tax laws 
were passed. For the first time men discovered that community 
property possessed many virtues, after all, from an income and 
estate tax standpoint, and shrewd tax lawyers advised their 
clients to file “split returns”—4. e., dividing the community in- 
come into two parts and thus keeping the income tax in lower 
brackets. Obviously, the Bureau of Internal Revenue did not 
like this very well, and refused to allow it. The resulting case, 
United States v. Robbins, 269 U. S. 315, held that under the 
California system as it then existed, the rights of the wife 
amounted to merely an expectancy, and that therefore the hus- 
band was taxable with the entire income. ‘This was somewhat 
of a shock to the husbands, who immediately joined with the 
women’s clubs in advocating more rights for the women—at least 
enough to permit “split returns.” The result was the passage 
of the legislation of July 29, 1927, which purported to give the 
wife a present vested interest in her share of the community 
property [C. C. 161 (a)] subject, nevertheless, to the control 
of the husband. 

This legislation seemed to satisfy the Supreme Court of the 
United States, however, for shortly afterwards, in the case of 
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United States v. Malcolm, 282 U. S. 792, the Court decided that 
California spouses were entitled and required to report their 
proportion of community income in separate returns. And this 
is still the law so far as income tax is concerned. 

Now, to give you an example of how favorably this works 
from the standpoint of a community property state, a lawyer who 
makes $40,000.00 in California (if there is any such lawyer) 
would have to earn $100,000.00 in New York to have as much 
left to spend after paying state and federal income taxes. (These 
figures are approximate, but are close enough for purposes of 
comparison.) In each case he would have left an amount be- 


tween $20,000.00 and $25,000.00. 


Now, New York lawyers and the Bureau of Internal Reve- 
nue do not like this at all, and the Bureau has been trying for 
years to prevent it. The Treasury Department would like to 
abolish community property entirely for income tax purposes. 
Since the abolition of such a system is a matter of state law and 
many states prefer community property, obviously the Treasury 
Department cannot abolish,it. Therefore, it has been trying to 
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devise a scheme for taxing all of the income to one spouse 
instead of permitting a division. 

It first tried to compel the filing of joint family returns. 
Legislation has been introduced into Congress several times to 
accomplish this purpose. Representatives of women’s clubs and 
of the Catholic Church opposed it vigorously. The women con- 
tended that such a scheme would be a hardship on women who 
worked or had an income from separate property. The church- 
men argued that it would tend to discourage marriage and would 
lead men and women to live together without benefit of clergy. 
Joint returns had no chance of success against this opposition. 


As a last resort, the Treasury Department finally decided to 
make a direct attack on split returns in community property 
states. It introduced legislation specifically taxing to each spouse 
the income actually earned by such spouse. Of course, this 
would appear to be directly contrary to the Supreme Court de- 
cisions in Poe v. Sanborn, 282 U. S. 101; Goodell v. Koch, 
282 U. S. 118; Hopkins v. Bacon, 282 U. S. 122; Bender v. 
Pfoff, 282 U. S. 127, and United States v. Malcolm, 282 U. S. 
792. It would also be unconstitutional under the doctrine of 
Hooper v. Wisconsin, 284 U. S. 206. 


The argument that such legislation was unconstitutional under 
existing decisions did not deter the Treasury at all, and the 
legislation would probably have passed had it not been for the 
fact that Texas is a community property state. Texas enjoys the 
privilege of filing split returns, too, and Texans occupy many 
important posts in the House of Representatives, including that 
of Speaker. 

The story is that a certain prominent Texas Congressman ad- 
vised the Ways and Means Committee that if it attempted to pass 
this particular legislation, he would “knife” forty other bills that 
the Committee wished to have passed! In any event, the legis- 
lation was defeated in the House—at least for the time being. 
What will happen when Texas no longer controls the House, no 
one can foretell. 

As a matter of fact, other states, such as Oklahoma, are 
reaching out for the advantages of community property from 
an income tax standpoint. Oklahoma passed a law in 1939 al- 
lowing the wife to acquire a community interest in marital earn- 
ings with the consent of the husband. The Commissioner of 
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Internal Revenue refused to allow a division of such community 
income, but was overruled in Com. v. Harmon, 139 Fed. (2d) 
211. <A writ of certiorari has been granted by the Supreme 
Court. If Oklahoma is upheld in this law, then other states 
undoubtedly will adopt it, in which event, sooner or later the 
advantages California now has will be lost either through legisla- 
tion or dilution. 

However, although the Treasury Department lost out in its 
attempt to prevent the division of community income from income 
tax purposes, it won a signal victory at the same time in the 
Revenue Act of 1942 so far as the gift tax and the federal es- 
tate tax are concerned. 

Until the 1942 act was passed, community property states 
had a tremendous advantage from both standpoints. As to the 
estate tax, to the extent that the wife had a.present vested 
interest in the community property upon the husband’s death, 
her interest was not taxable in her husband’s estate. Since her 
half came out of the top brackets, the tax often was reduced by 
as much as two-thirds. In California, of course, we did not 


awaken to the advantages of community property until 1927, so 
it was only in the case of community property acquired after 
July 29, 1927, where the widow’s interest therein escaped taxa- 
tion. Nevertheless, millions of dollars in estate taxes have been 
saved to Californians because of community property. 


In the case of gift taxes, it was customary for husbands and 
wives to divide community property acquired after 1927 by an 
appropriate instrument without the necessity of paying a gift tax. 
The transaction was in the nature of an exchange, and therefore 
was not even reported for taxation. 

But all of this was changed in the Revenue Act of 1942—in 
spite of Texas. There are two or three stories as to why the 
income tax legislation was defeated, while the estate and gift tax 
changes were approved. One of these is that this represented a 
compromise—that Texas was willing to accept such a compro- 
mise because so much more money was involved in income taxes. 
The other story is that the senator who was supposed to attend 
the conferees meeting to “kill” the legislation forgot to attend, 
so it slipped in by default. You may take your choice. At any 
rate, the damage is done—unless the legislation is unconstitutional. 


Now let us look at the new legislation for a few moments. 
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Section 402(b)(2) of the Revenue Act of 1942 amends sec- 
tion 81l(e) of the Internal Revenue Code, so as to include in 
the gross estate of decedent for the purposes of the federal tax 
property : 

“(2) Community Interests.—To the extent of the interest ~ 
therein held as community property by the decedent and 
surviving spouse under the law of any State, Territory, or 
possession of the United States, or any foreign country, ex- 
cept such part thereof as may be shown to have been 
received as compensation for personal services actually ren- 
dered by the surviving spouse or derived originally from such 
compensation or from separate property of the surviving 
spouse. In no case shall such interest included in the gross 
estate of the decedent be less than the value of such part of 
the community property as was subject to the decedent’s 
power of testamentary disposition.” 

You will note that this is a diabolically clever section in that 
it is double-barrelled : 

(1) All of the community property is included in the estate 
of the decedent, except that part which may be shown to have 
been received as compensation for services actually rendered by 
the survivor. Thus, if husband and wage-earner ear all of the 


community property is taxed. 


(2) If the wife dies first, the second part applies—‘In no 
case shall such interest included in the gross estate of the de- 
cedent be less than the value of such part of the community 
property as was subject to the decedent’s power of testamentary 
disposition” —1. e., the wife is taxed with at least one-half, and 
the husband can escape with the other half only if he proves 
it came from his own personal earnings. Sometimes this is 
difficult to prove. 


So there it is. Where the community property states used to 
have about a 50% advantage over the other states from a 
federal estate tax standpoint, the pendulum has now swung in 
exactly the opposite direction. The other states now have about 
the same 50% advantage over us, i. e., in other states, if the wife 
dies first, no tax results, while in California at least one-half of 
the community property is taxed. This will never be cured by 
legislation, for the community property states simply do not have 
the votes to do it. The only possible hope is through the courts 
—to hold this legislation unconstitutional. In view of the present 
condition of the Supreme Court, this is a faint hope at best. 


To be specific, many tax lawyers feel that the Supreme Court 





188 LOS ANGELES BAR BULLETIN 


is completely dominated by the Treasury Department. Whether 
or not this is true, your opinion is as good as anyone’s. In 
any event, it is recognized that it is practically impossible for 
a tax-payer to reach the Supreme Court through a writ of 
certiorari, while the court almost invariably grants a writ if 
requested by the Solicitor General. And the government almost 
invariably wins in recent tax cases where they reach the Su- 
preme Court. 


And now for the case of Flournoy v. Wiener, 88 L. Ed. (Adv. 
Ops.) 478. Here was a case arising from Louisiana where 
the very section now under discussion actually reached the Su- 
preme Court, and the Supreme Court neatly dodged the real 
issue by refusing relief on jurisdictional grounds. Nevertheless, 
the case is interesting so we will examine it briefly. The facts 
are as follows: 


The case started as an inheritance tax case in the Louisiana 
state courts. Taxpayers were the widow and children of Wiener, 
who brought an action to have inheritance taxes established. 
Louisiana, like California, has a statute providing that where 
inheritance taxes computed at the normal rates do not amount to 
80% of the federal estate tax under the 1926 Act, a transfer 
tax equal to the difference shall be paid to the state. Thereupon, 
the state attempted to include the entire community property 
in computing the 80%, and taxpayers immediately raised the 
question as to the constitutionality of this new Section 402(b) (2) 
of the Revenue Act of 1942 on two grounds: (1) want of 
uniformity under Section 8 of Article I of the Constitution; 
and (2) denial of due process under the Fifth Amendment. 
The Louisiana District Court sustained taxpayers. 


The Attorney General of the United States intervened on 
appeal, and thereupon taxpayers were allowed to amend to raise 
the question of due process under the Fourteenth Amendment. 

The Supreme Court of Louisiana decided the case for tax- 
payers upon the following grounds: 


(1) That the. construction placed on the Louisiana statute 
by the tax collector violated due process as guaranteed by the 
Fourteenth Amendment because it attempted to measure the tax 
on one person’s property by reference to property of another, 
citing Hooper v. Wisconsin. 
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(2) The court made an alternative finding that either the 
Louisiana statute did not attempt to do this at all, or if it did, 
it violated the Fourteenth Amendment. 

(3) It also found that section 402(b)(2) violated the Fifth 
Amendment. 

The tax collector appealed directly to the Supreme Court of 
the United States, and the Solicitor General of the United States, 
of course, joined in as amicus curiae. The case received wide 
attention in community property states, and Max Radin of 
Berkeley, California, argued the case for the State of Cali- 
fornia and other states as amicus curiae. Everyone waited ex- 
pectantly for the decision, which finally came down last Feb- 
ruary, and proved to be a complete “dud” as far as the prin- 
cipal question was concerned. 

For somie reason, the tax collector in his assignment of er- 
rors, failed to mention the Fourteenth Amendment, and relied 
entirely upon the Fifth Amendment. He made no attempt to 
sustain the constitutionality of the imposition of the entire 
burden of the tax upon appellees. The majority of the Court 
decided that because the Louisiana court had held that the 
Louisiana statute was invalid or inapplicable, its opinion as to 
the Fifth Amendment would be advisory only, and the procedure 
of the Supreme Court does not permit advisory opinions. Three 
justices (Frankfurter, Jackson and Roberts) dissented, declaring 
that the decision did rest on a federal ground, and that the real 
issue in the case was the constitutionality of section 402(b) (2). 
But no one of the nine justices gave any hint as to what he 
thought of the. constitutionality of the section, so we are right 
back where we started. 

Many of us have cases now pending in the early stages where 
ultimately the constitutionality of this section must be determined. 
Everyone hopes that the other man’s case will be heard first. It 
is important that the first case to reach the Supreme Court be 
a good case from one of the states having the pure type of com- 
munity property such as Washington. As a matter of fact, a 
committee from the State Bar has been appointed to watch for a 
case where the facts indicate a clear miscarriage of justice under 
section 402(b) (2). 

It is understood that one case in Texas, already in the lower 
courts, is really a good one. The facts are about as follows: 
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A husband was a small scale tenant farmer, living with his wife 
on leased premises. After a few years, he saved enough money 
from the farming operation to purchase a farm of his own. 
Then oil was discovered on the farm, and it came to be worth 
millions of dollars. Then the wife died. The government has 
now levied a tax upon the entire value of the oil property. 
Under the language of section 402(b) (2), it can do so, because 
it is clearly community property, and no part of it was received 
as compensation for personal service of the husband. How 
would you like this if you were the husband? The result would 
have been the same if the husband had died first—a 100% tax. 
It is a “heads I win, tails you lose” proposition so far as the 
government is concerned. This is the type of case we hope 
first reaches the Supreme Court. 

And now perhaps we should examine for a moment the 
question: Is section 402(b)(2) really unconstitutional ? 

If we can disregard the present tendency of the Supreme 
Court to uphold the Treasury Department in its contentions, 
and can assume that the question will be decided on its merits, it 
would seem that there is a fair chance that the present section 
may be held to be unconstitutional. The Supreme Court has not 
rendered a decision directly on the estate tax phase of the com- 
munity property question, but at least one of the cases decided by 
it seems to be very favorable: namely, the case of Lang v. 
Commissioner, 304 U. S. 264, holding that under the community 
property laws of the State of Washington only one-half: of the 
life insurance paid for out of community funds should be in- 
cluded in the taxable estate. The argument in favor of the un- 
constitutionality of the present section is based upon the theory 
that both the husband and the wife have a vested interest in 
the community property; or, in other words, if the wife has a 
vested interest in the community property at the time of the 
husband’s death no legal title as to her one-half passes to her 
upon his death since title is already vested in her. Where 
nothing passes at death, there is nothing to tax. 


From a strictly legalistic standpoint, this argument is prob- 
ably sound. On the other hand, ‘the government will argue that 
from a realistic standpoint, since the husband has control of the 
property during his lifetime and such control terminates only at 
the death of the husband, the actual accession of wealth in 





FEBRUARY, 1945 191 


favor of the wife occurs for the first time at the date of the 
husband’s death. In other words, the wife can’t start writing 
checks until her husband dies, and therefore she actually re- 
ceives something of value by reason of her husband’s death. 


You can see for yourself that this is a close question and that 
the decision might very well go in either direction. For this 
reason it is very important to take a case before the Supreme 
Court presenting the facts in the most favorable possible light, 
‘such as the case from Texas where, under the language of sec- 
tion 402(b) (2) as it now exists, a tax would be collected upon 
the entire community estate upon the death of the wife be- 
cause of the fact that the husband could not prove that any 
of it was acquired from his own personal earnings. In this 
case, the husband could take the position that at the date of 
his wife’s death he had a vested interest in one-half of the 
community property and the control of all of it so that at least 
so far as -his one-half is concerned he gained nothing by reason 
of his wife’s death. If tested in this manner, it is entirely pos- 
sible that the statute could be found unconstitutional because it 
seems to go too far. However, if a new statute were drawn, 
based upon the theory that upon the husband’s death all of the 
community property would be taxed because for the first time 
control shifted to someone other than the husband and that upon 
the wife’s death one-half of the estate would be taxed because 
the vested title shifted to some other person, then it is entirely 
probable that the statute would be constitutional. 


We should not conclude this discussion without pointing out 
the best possible remedy in case the present section or some 
other similar section is held to be constitutional. In this case, 
the usual method of dividing the family wealth between the 
husband and wife in as nearly equal shares as possible would 
apply. In the case of the death of either, the federal estate tax 
would be kept in the lower brackets. Then, of course, each 
spouse should devise and bequeath his or her estate to the children 
so as to keep it out of the surviving spouse’s estate. 

This, of course, raises the question as to whether or not a 
gift tax would have to be paid upon such a division. - Prior to 
the Revenue Act of 1942, tax attorneys had always taken the 
position that a division of community property acquired since 
1927 did not constitute a gift or transfer but rather an exchange 
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between husband and wife for valuable consideration and there- 
fore was not taxable. However, the Revenue Act of 1942 con- 
tains the following provision with regard to community property: 
“Sec. 453. Gifts of Community Property. 
* * * * * * * * “ * 


“(d) Community Property.—All gifts of property held 

as community property under the law of any State, Terri- 
tory, or possession of the United States, or any foreign 
country shall be considered to be the gifts of the husband 
except that gifts of such property as may be shown to have 
been received as compensation for personal services actually 
rendered by the wife or derived originally from such com-, 
pensation or from separate property of the wife shall be con- 
sidered to be gifts of the wife.” 

The only hope that you can derive from this section is the 
fact that the section uses the word “gift” rather than “transfer.” 
If we are correct that a division of community property between 
husband and wife is not a gift but is a transfer for consideration, 
then there still should be no tax upon the division of community 
property acquired after 1927. However, there is no question but 
that the Treasury Department will contest such a construction, 
and it would not be safe to make such a division without at least 
reporting it as a non-taxable exchange so as to prevent any fraud 
penalties. 

Even assuming that a gift tax would have to be paid upon 
any division of community property, in many cases the division 
should be made and the tax, if any, paid so as to keep the 
larger estate out of the higher estate tax brackets. In each case 
a computation must .be made to determine whéther or not a 
division of the community property is advisable. 

In conclusion, it should be reiterated that the Treasury De- 
partment is conducting a vigorous campaign to remove the tax 
advantages of the community property states, and we must 
anticipate that sooner or later such advantages will be lost. 
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